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UNITED STATES COURT OF APPEALS 
For The District of Columbia Circuit 


No. 13,046 


HARRY LESTER ZOOK 

Appellant 

v. 

PAULINE E. ZOOK 

; 

Appellee 


Appeal From the United States District Court 
For the District of Columbia 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 

The District Court of the United States for the District of Cblumbia 

I 

had jurisdiction under the District of Columbia Code, 1951, Title 11, 
Section 306. The jurisdiction of this Court is invoked under the Act of 

J 

June 25, 1948, 62 Stat. 929, 28 U.S. C.A. Section 1291. 

i 

i 

STATEMENT OF CASE j 

i 

i 

This is an appeal from an order granting alimony pendente lite to 
a wife (JA 32, 33). 





The appellant filed a suit for a divorce on the grounds of voluntary 
separation, alleging that all during his married life the appellee, wife, 
herein refused to maintain a proper home for him, and insisted over his 
objections to go out from the home and work as a nurse; that she did not 
contribute anything towards the maintenance of the home, and therefore, 
has accumulated approximately $15,000.00 in assets, and that she owns 
as tenants by the entirety two pieces of property which were purchased 
by him; that in July of 1945 the parties voluntarily separated from each 
other and have ever since been separated from bed and board, without 
cohabitation (JA 1,2) . 

The appellee filed an answer denying that the parties voluntarily 
separated, and alleged that the appellant deserted her on or about May 
30, 1951. The appellee further alleged that she holds two pieces of prop¬ 
erty as owners by the entirety with her husband; that she furnished 
$1, 500.00 as part of the down payment on one of the said properties; 
that thereafter she furnished money from her salary to her husband to 
make most of the payments on the properties, and that in addition to this, 
she supported herself and the household, which included food, utilities, 
and other miscellaneous items. She also alleged that she contributed 
to the purchase of the appellant's automobiles and paid for most of the 
repairs made to the said automobiles until May 30, 1951(JA 3,4,5,6). 

The pleadings further disclose that the appellee has been employed 
in the Philadelphia State Hospital for more than twenty-five years; that 
her salary is $3,906.00 per year; that she receives one free meal per 
day; that she lives rent free in the property owned by the parties hereto; 
that the taxes and water rent are being paid by the appellant; that in ad¬ 
dition thereto, she receives $93.00 per month from the other property 
owned by the parties hereto; that she owns a Cadillac automobile; that 
she has money in the bank; that she owns one hundred eight shares of 
Woolworth stock and that she has other personal property of great val¬ 
ue. (JA 12,13,14). 
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i 


STATEMENT OF ERRORS 

I- 

i 

| 

The District Court abused its discretion in awarding to the wife, 

i. 

in this case, alimony pendente lite. 

i 

j 

SUMMARY OF ARGUMENT 

\ 

i 

The Court should not grant alimony pendente lite to a wife who 

j 

clearly and undisputedly has sufficient funds and income to support 
herself, according to the requirements of her station in life, during 
the pendency of an action for divorce. 

i 

ARGUMENT 

j 

I 

While our statute invests the Court with discretion as to awarding 
alimony pendente lite, it is not an arbitrary but a judicial discretion. 
Pedersen v. Pedersen , 71 App. D. C. 26; 107 F. 2d 227. 

This Court has also held: "We do not hold that there are no 

i 

circumstances in which it is proper to refuse an award. fl Pedersen v . 
Pedersen , supra. 

Many cases take the view that when the wife has separate funds 
and an income of her own, clearly and undisputedly sufficient for her 
support, according to the requirements of her station in life, the Court 
may refuse to make an order on the husband pendente lite, even though 
her bill states a cause of action for divorce. 

I 

Alabama — Turner v. Turner , 44 Ala. 437; Georgia — Pin - 
chard v. Pinchard , 22 Ga. 31; 63 Am. Dec. 481; Illinois — 
Stillman v. Stillman , 99 HI. 196; 30 Am. Rep. 21; Indiana — 
Kenemer v. Kenemer , 26 Ind. 330; Indiana — Morse v. Morse , 

2 5 Ind. 156; Kentucky — Logan v. Logan , 2 B. Mon. (Ky) 142; 
Maryland — Hood v. Hood, 138 Md. 355; 113 A. 895; 15 A. L. R. 

i 

774; Michigan — Brown v. Brown, 22 Mich. 242; Mississippi — 
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Evans v. Evans , 126 Miss. 1; 88 So. 481; Missouri — Spei- 
ser v. Speiser , 188 Mo. App. 328; 175 S.W. 122; Montana — 
Rumpring v. Rumpring , 41 Mont. 33; 108 Pac. 10; New York 
— Ashbrooke v. Ashbrooke, 132 App. Div. 907; 116 N. Y. S. 

1100; North Carolina — Miller v. Miller, 75 N. Car. 70; 

Tennessee — Lishey v. Lishey , 2 Tenn. Ch 1; Wisconsin — 

Coad v. Coad , 40Wis. 392. 

The primary consideration affecting the granting of an allowance of 
alimony pendente lite is the wife's needs. If she applies for an allowance, 
she must show that she has not sufficient means to maintain herself pend¬ 
ing the action, and/or that she has not sufficient means to pay the expen¬ 
ses of prosecuting or defending the matrimonial action. Temporary ali¬ 
mony or suit money should not be granted without such proof. 

Shepherd v. Shepherd , 128 Fla. 72; 174 So. 330. 

Crowell v. Crowell , 219 Ind. 473; 39 N. E. 2d 602. 

In this case it is very apparent that the appellee has separate funds 
and an income of her own clearly and undisputedly sufficient to support 
herself, and according to her own sworn statements she is now in a better 
financial position than she ever was all during the time that she was liv¬ 
ing with her husband. That she now has stocks, bonds, cash, an auto¬ 
mobile, and in addition to her usual income, she collects $93 a month 
from one of the properties owned by the parties hereto, and is living rent 
free and tax free in the home formerly occupied by the parties hereto, all 
of which is far beyond the mode of living that she stated that she was ac¬ 
customed to during the time she lived with her husband. 

It has been admitted by both parties that they have lived separate 
and apart from each other for a number of years. The wife has during 
this time lived and supported herself and has been able to accumulate 
large sums of money and it was not until the husband filed a suit for a 
divorce that she asked for any financial assistance from him. It is re¬ 
spectfully submitted that the wife is not acting in good faith, but is now 
seeking 
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alimony pendente lite for the purpose of mulcting her husband because he 
is now seeking a divorce from her. Further, she has by her own conduct 
in waiting so long in asking for assistance disqualified herself from re¬ 
ceiving alimony pendente lite. 

In the case of Howard v. Howard, 72 App. D. C. 145, pp 146; 112 
F. 2d 44, This Court held: 

"From the papers filed in the District Court it is 
undenied that the plaintiff is employed and self- 
supporting. This is regarded in itself as decisive 
against allowance of alimony pendente lite in many 
jurisdictions. 

"Moreover, the pleading and affidavit filed tended to 
show that the plaintiff had by her own conduct disqual- 
ified herself for a temporary allowance 

I 

In the case of Verbeeck v. Verbeeck, 115 A. 136; 93 N. J. Eq. 17, 
the Court held: 

T lf a wife has sufficient separate property the reason 
for giving her either temporary alimony or money to 
defray her expenses does not exist and she is not en¬ 
titled to either. Westfield v. Westfield , 30 N. J. Eq. 
195;Suydamv. Suydam, 79 N. J. Eq. 144, pp 146, 

147; 80 A. 1057. " ! 

".When wives have stayed in Europe for years 

after their husbands have emigrated here and have ex¬ 
isted there by their own exertions or otherwise, ali¬ 
mony pendente lite ought to be withheld from them on 
the grounds of laches if for no other reason. West - 
field v. Westfield , supra at pp 198. " 

i 

It may be argued that since the separation, the appellant has ad¬ 
vanced in his position and salary and that, therefore, the appellee should 

j 

receive alimony pendente lite commensurate with the husband's present 
income. This is not the rule. The rule is that before a wife can receive 

i 

alimony pendente lite, she must show that she has not sufficient means 
to support herself pending the action, and if she has separate funds and 
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an income of her own according to the requirements of her station in 
life, the Court should refuse to make an order on the husband pendente 
lite. It is apparent in this case that the Court proceeded on the theory 
that since the husband had a larger income than the wife, that, there¬ 
fore, the wife should have been entitled to the alimony pendente lite. 

In the case of Henderson v. Henderson , 90 Pac. 2, 968, pp 971, the 
Court states: 

"The Court apparently proceeded on the theory that 
since the husband had more money and property than 
his wife, the latter, although possessed of money, 
securities, and clear real property of value in ex¬ 
cess of $20,000.00, was entitled, nevertheless, to 
have her husband primarily finance her efforts to 
establish his domestic wrong-doing This is not 
the rule." 

In the Henderson case the wife is trying to establish the husband's 
domestic wrong-doing, while in this case, the husband is charging the 
wife with domestic wrong-doing. Further, both parties have admitted 
that they have been separated for a long period of time. 


CONCLUSION 

It is respectfully submitted that in view of all the circumstances 
surrounding the said case, the Court has acted arbitrarily and capricious 
ly and in abuse of its discretion in awarding to this wife alimony pendente 
lite. 

Respectfully submitted, 

Joseph M. Bonuso 

310 Wire Building 

1000 Vermont Avenue, N. W. 

Washington, D. C. 


Attorney for Appellant 
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JOINT APPENDIX 
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i 

i> 

AND OTHER PAPERS 

DISTRICT COURT 
OF COLUMBIA 

j 

j 

i 

Civil Action No. 2595-’ 55 

i 

i 


COMPLAINT FOR ABSOLUTE DIVORCE 
(Voluntary Separation) 

The complaint of the plaintiff, Harry Lester Zook, respectfully 
shows unto the Court as follows: 

I. That the plaintiff is a citizen of the United States and a bona 

i 

fide resident of the District of Columbia, and has been such for more 
than two (2) years next before the bringing of this suit for divorce. 

H. That the defendant is a citizen of the United States, a non¬ 
resident of the District of Columbia, and is now residing at 1408 Van 

i 

Kirk Street, Philadelphia, Pennsylvania. 

j 

HI. That the plaintiff and defendant were lawfully married on June 
25, 1936, in Coatesville, Pennsylvania. 

2 IV. That no children were born as the issue of this said marriage. 

V. That following said marriage, the plaintiff and defendant 
lived together as husband and wife until July of 1945, when the plaintiff 
and the defendant voluntarily separated from each other, and ever since 
then have been separated from bed and board without cohabiting. 

VI. That the plaintiff and the defendant are owners as tenants by 
the entirety of real property known as 1408 Van Kirk Street, Philadelphia, 
Pennsylvania, which is assessed at Fifty-two hundred dollars ($5,200.00), 

i 


PLEADINGS, DOCKET ENTRIES 

1 [ Filed June 14, 1955] 

IN THE UNITED STATES 

FOR THE DISTRICT 

Harry Lester Zook v 

1911 18th Street, S.E. i 

Washington, D. C., ( 

Plaintiff { 


Pauline E. Zook ) 

1408 Van Kirk Street ) 

Philadelphia 24, Pennsylvania, ) 

Defendant ) 


which is free and clear of any incumbrances. That this said property 
was the residence of the parties hereto at the time of the separation, and 
is now occupied only by the defendant, though the plaintiff is paying for 
the upkeep and all of the taxes. That the parties hereto are also owners 
as tenants by the entirety of twenty-four acres, house and barn, known 
as Line Lexington, located in Hatfield Township, Montgomery County, 
Pennsylvania, and which is assessed at Thirty-three hundred dollars 
($3, 300. 00); that these properties have been paid for and maintained by 
the plaintiff herein. 

VH. That the defendant herein has all during her married life failed 
and refused to maintain a proper home for the plaintiff; has insisted, over 
the objections of the plaintiff, to go away from the home and work as a 
nurse. That she has kept all of her earnings, and did not contribute to¬ 
ward the maintenance of the home, and, therefore, she has accumulated 
the sum of approximately Fifteen thousand dollars ($15,000.00). 

Vm. That since the said separation, the plaintiff has lived at 1408 
Van Kirk Street, Philadelphia, Pennsylvania, until September 1949; that 
from September 29, 1949 to November 1951, he has lived at 4505 14th 
Street, N. W., Washington,D.C;that from November 1951 to January 
1954, he has lived at the Woodner Apartments, 3636 16th Street, N. W., 
Washington, D. C.; and that from January 1954 to date, he has lived at 
1911 18th Street, S. E., Washington, D. C. That since the said separa¬ 
tion, the defendant has been and is now residing at 1408 Van Kirk Street, 
Philadelphia, Pennsylvania. 

WHEREFORE, the premises considered, the plaintiff prays: 

1. That a writ of subpoena issue out of this Honorable Court, di¬ 
rected to the defendant, requiring her to answer the exigencies of this 
complaint. 

2. That upon final hearing in this Court, the plaintiff be awarded 
a decree for absolute divorce on the grounds of voluntary separation for 
more than five years from bed and board without cohabiting. 

3. That the plaintiff be awarded all of the property now held in the 
name of the plaintiff and the defendant as tenants by the entirety. 
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4. And for such other and further relief as to the Court may seem 
just and proper. 

/s/ Harry Lester Zook 

/s/ Joseph M. Bonuso 

Attorney for Plaintiff 


[ Filed August 13, 1955] 

ANSWER TO COMPLAINT FOR ABSOLUTE 

DIVORCE 

FIRST DEFENSE 

The complaint contains the same claim as was the complaint filed 
in this Court by the plaintiff, Civil Action Number 4146-51 against the 

i 

defendant for the same relief and dismissed on motion of the defendant 
for want of prosecution. 

SECOND DEFENSE 

1. The defendant admits the allegation that the plaintiff is a citizen 

i 

of the United States, but is without knowledge as to the present residence 
of the plaintiff. ! 

2. The defendant admits all of the allegations of paragraphs n, HI 
and IV of plaintiff's complaint, but avers that the date of marriage was 

i 

June 25, 1935, not June 25, 1936, as stated in the complaint. 

3. Defendant denies all of the allegations of paragraph V of plain¬ 
tiff's complaint, especially the allegation that the plaintiff and defendant 

I 

lived together as husband and wife until July, 1945, when they voluntarily 
separated from each other, and have lived separate and apart without 
cohabiting since that time. Defendant avers that plaintiff, then Lt. Com¬ 
mander Harry L. Zook, (SC) USNR was stationed at Camp Wallace, Tex¬ 
as, in July, 1945. That plaintiff remained in the United States Naval 

Service until October, 1946, when he was separated from service at 

! 

Camp Wallace, Texas; that the plaintiff husband returned to the home of 
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5 the plaintiff and defendant after he was placed on inactive duty by 

the United States Navy sometime in October, 1946. That plaintiff husband 
lived with defendant at their home, 1408 Van Kirk Street, Philadelphia, 

Pennsylvania, and that the parties hereto enjoyed a happy married life 

- * 

until about May 30, 1951, when the plaintiff without just cause, wilfully 
deserted the defendant wife. 

4. The defendant admits that she and her husband are owners by 
the entirety of the home located at 1408 Van Kirk Street, Philadelphia. 
Defendant denies that plaintiff husband has ever paid for the upkeep of 
their home. Defendant avers that she paid taxes on said home during 
the years that the plaintiff was in the Military Service. Defendant fur¬ 
ther avers that she has paid all household expenses, including the costs 
of heating the home, the cost of all utilities including the telephone which 
includes a listing for plaintiff; defendant further avers that she has paid 
for all repairs to the home of the plaintiff and defendant located at 1408 
Van Kirk Street, Philadelphia, Pennsylvania. 

5. The defendant avers that the home at 1408 Van Kirk Street, 
Philadelphia, Pennsylvania, was purchased in the fall of 1936; that the 
defendant wife furnished $1500.00 as the down payment for said home by 
contributing her entire life savings. That thereafter the defendant wife 
avers she furnished money from her salary to her husband to make most 
of the payments on said property. In addition defendant wife supported 
herself and the household which included food, utilities and other mis¬ 
cellaneous items. 

6. The defendant wife avers that she contributed to the purchase 
of plaintiff's automobiles and paid for most of repairs made to said auto¬ 
mobiles until approximately May 30, 1951. 

7. The defendant wife avers that she contributed a substantial part 
of her income to the purchase of the property owned by her husband and 
herself as tenants by the entirety and located at Line Lexington, Hatfield 
Township, Montgomery County, Pennsylvania; that defendant wife paid 
the taxes on the aforementioned Line Lexington property while the plain¬ 
tiff was in the Naval Service. She cleared 24 acres of this property. 


painted the barns and fences. The defendant wife has done this work 
evenings, on her free days, and during her vacations. That she still 
works on this property in her free time. That the defendant wife 
has paid for all repairs and improvements made to the Line Lexington 
property except for some repairs made to the Line Lexington property 

i 

during the year 1950. 

8. The defendant wife alleges that she has been employed at the 

i 

Philadelphia State Hospital for the past 25 years. That at the present 
time and for all the time she has been employed at said hospital she has 
worked regular hours with certain free days each Week, a 15 day vaca¬ 
tion and thirteen paid holidays. The defendant is at the present time 

i 

and has for the past twelve years held the position of a supervisor in the 

i 

Dietary Department; that the defendant wife has not been employed as a 
nurse and defendant further denies that she has ever been compelled to 
leave the City of Philadelphia because of her employment; defendant wife 
denies that the plaintiff husband ever objected to her employment, but he 
has in fact urged defendant wife to continue her employment and has com¬ 
pelled defendant to continue working by refusing to maintain and support 
the defendant. 

i 

9. The defendant wife again alleges that she has at all times main- 
tained their home at 1408 Van Kirk Street, Philadelphia, Pennsylvania, and 
supported herself and paid all of said household expenses and the upkeep of 
said property out of her earnings; that because of defendant's expenditures 
for necessities she has no such sum accumulated as the $15,000 alleged 

by the plaintiff. j 

10. The defendant wife states that she has at all times conducted 
and demeaned herself as a loving and faithful wife; that she has maintained 
and supported a comfortable and neat home as aforesaid for her husband; 
that she has welcomed and entertained her husband's friends in their home; 

I 

that the plaintiff hu&and has retained a key to the home where he has been 
and is welcome to return. 

11. Defendant wife alleges that she is and always has been willing 
to accompany her plaintiff husband to any city or locality that he desires 
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and to maintain a home for said husband in the city or locality of said 
7 plaintiff husband's choice, that she has repeatedly entreated said 

plaintiff to allow her to live with him as his lawfully wedded wife, but 
plaintiff has refused and continues to refuse the said wife's entreaties. 

12. The defendant wife avers that shortly after plaintiff deserted 
defendant without cause on or about May 30, 1951, that defendant came to 
Washington, D. C. and pleaded with plaintiff to resume their marital 
status, that she entreated him to allow her to move to Washington, D. C., 
resign her position in Philadelphia and enjoy the happy and satisfactory 
married life they had heretofore enjoyed. Plaintiff refused defendant's 
pleas. 

13. The defendant avers that she has always remained a true and 
loving wife to the plaintiff and in order to effect a reconciliation with the 
plaintiff, she has boarded the plaintiff's horse at a cost of more than forty 
dollars per month, kept the same locks to which plaintiff has a key on the 
doors of their home at 1408 Van Kirk Street, Philadelphia, Pennsylvania, 
paid for the plaintiff's listing in the Philadelphia, Pennsylvania, telephone 
directory and refrained from seeking maintenance and support until the 
present time. 

14. The defendant admits the allegations contained in paragraph 
Vm of plaintiff's complaint that he lived at 1408 Van Kirk Street, Phila¬ 
delphia, Pennsylvania and that because of his work he moved to 4505 
14th Street, N. W., Washington, D. C. in late 1949. Defendant avers 
that plaintiff returned to 1408 Van Kirk Street, Philadelphia, each week¬ 
end and holiday until Memorial Day 1951, when he wilfully deserted the 
defendant. The defendant is without knowledge as to defendant's specific 
address since that time and demands strict proof thereof. 

COUNTERCLAIM FOR MAINTENANCE AND SUPPORT 

1. Defendant adopts paragraphs 1, 2, 3, 4, 5, 6, 7, 8, 9, 10, 11, 
12 and 13 of defendant's second defense to plaintiffs complaint by ref¬ 
erence hereof and makes them a part of defendant's counterclaim for 
maintenance and support. 


2. The plai ntiff is employed as District Manager by the F. W. 


Woolworth Company and earns in excess of Twenty thousand dollars 

| 

per year and has no dependents. 

8 3. The defendant receives approximately Three thousand nine 

hundred dollars per year and must support and maintain herself and 
the properties from her aforesaid salary. 

4. The defendant paid the plaintiffs insurance and annuity pre¬ 
miums during the period the plaintiff was in the Military Service. The 
cost of said premiums, amounted to about Five thousand dollars. 
WHEREFORE, the defendant prays: 

1. That the complaint of the plaintiff be dismissed. 

2. That the properties located at Line Lexington, Hatfield Town¬ 
ship, Montgomery County, Pennsylvania and at 1408 Van Kirk Street, 

i 

Philadelphia, Pennsylvania, be awarded to the defendant who is the true 

i 

owner of the same. 

3. To require the plaintiff to contribute, pendente lite and per¬ 
manently, a reasonable sum to the support and maintenance of the de¬ 
fendant. 

4. That the Court award to the defendant her costs and attorney 

i 

fees. 

5. And for such further relief as to the Court may seem just and 
proper. 

/s/ Pauline E. Zook 

♦ * * * * * 


[Filed September 1, 1955] 

12 ANSWER TO DEFENDANT’S COUNTER-CLAIM 

1. The plaintiff denies that he is employed as District Manager 

i 

by the F. W. Woolworth Company, and states that he is employed as a 
Supervisor; that he is paid on a commission basis; and he denies th a t 
he earns in excess of Twenty thousand dollars per year. 

2. Plaintiff admits that he has no dependents. 

i 

I 

i 
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3. The plaintiff has no knowledge of the earnings of the defendant, 
and, therefore, can neither admit nor deny the allegations contained in 
paragraph 3 thereof. The plaintiff denies that the defendant has been 
maintaining the properties from her salary, and states further that he 
has been paying all of the taxes on the said properties, and further states 
that the defendant has been collecting from the Line Lexington property 
One hundred dollars per month as rental on the same. 

4. Answering paragraph 4 of the counter-claim, the plaintiff denies 
that the defendant paid his insurance and annuity premiums during the pe¬ 
riod that he was in the military service, and states that though the defen¬ 
dant may have sent her checks in payment of the insurance and annuity 
premiums, that the money was furnished to her by him, and states further 
that when the plaintiff went into the military service, he gave to the de¬ 
fendant the sum of approximately Twenty-three hundred dollars so that 
she would pay the taxes on the said properties, insurance premiums, etc. 
for the plaintiff. 

13 WHEREFORE, the premises considered, the plaintiff prays that the 

counterclaim be dismissed. 

/s/ Harry Lester Zook 


10 [Filed September 1, 1955] 

MOTION FOR MAINTENANCE AND SUPPORT PENDENTE LITE 

Now comes the defendant, Pauline E. Zook, through her attorney, 
John A. Ryan, and respectfully moves the Court to compel the plaintiff 
to contribute a sum in keeping with the ability of the husband to provide 
support for the Defendant in the manner in which the parties have been 
accustomed to live, for maintenance and support pendente lite, and for 
reasons therefor, states: 

1. Defendant is the wife of the plaintiff. 

2. The plaintiff refuses to support and maintain the defendant, and 
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she is compelled to maintain herself with the small salary she receives 
from the State of Pennsylvania. 

3. The plaintiff, an official of the F. W. Woolworth Company, re- 
ceives a salary in excess of $20,000. 00 a year, and in addition thereto, 
is possessed of investments which are of great value and yield him an 
income in an amount unknown to defendant. 

4. And for such further reasons as may be argued at the time of 

! 

the hearing of this motion. 

i 

/s/ John A. Ryan 

Attorney for Defendant 

I 

i 

i 

i 

t 

[Filed September 1, 1955] 

11 POINTS AND AUTHORITIES 

D.C. Code (Ed. 1951), Title 16, Section 415. 

i 

The Record in this case. 

j 

Tolman v. Tolman, I App. D. C. 299. 

i 

Towson v. Towson, 49 App. D. C. 45; 258 F. 517. 

i 

/s/ John A. Ryan 

Attorney for defendant 


[ Filed September 7, 1955] 

14 ANSWER TO MOTION FOR MAINTENANCE AND SUPPORT 

I 

PENDENTE LITE ! 

Comes now the plaintiff, by and through his attorney of record here- 

i 

in, Joseph M. Bonuso, and in answer to motion for maintenance and sup- 

! 

port pendente lite, states to this Honorable Court as follows: 

1. In order for a wife to receive an allowance for her maintenance 
and support pendente lite, she must show that she does not have sufficient 
means to support herself pending the action. 
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2. In this case there are no children, the defendant is employed 
and is self-supporting Her salary is approximately Four thousand dollars 
a year, plus her meals. The defendant lives rent free in a house located 
at 1408 Van Kirk Street, Philadelphia, Pennsylvania, which is in the name 
of both the plaintiff and the defendant, and that the plaintiff pays for the 
taxes and water rent on the said property. That in addition thereto, the 
defendant is collecting for her own use the sum of One Hundred dollars 
per month on the property located at Line Lexington, Montgomery County, 
Pennsylvania, which is in the name of both the plaintiff and the defendant, 
on which property the plaintiff pays the taxes and water rent. 

3. That the defendant has accumulated the sum of approximately 
Fifteen thousand dollars. 

4. That the plaintiff denies that he receives a salary in excess of 
Twenty thousand dollars, and states that he works on a commission basis 
and that his salary varies from between Eight thousand dollars and Twelve 
thousand dollars a year, out of which he has to pay travelling expenses. 

The plaintiff also denies that he is possessed of investments which are of 
great value and yield him an income, and states further that the reason 
the amount is unknown to the defendant is because they do not exist. 

WHEREFORE, the premises considered, the plaintiff prays that the 
said motion be dismissed. 

/s/ Joseph M. Bonuso 
Attorney for Plaintiff 

POINTS AND AUTHORITIES 

1. The record in this case. 

2. Howard vs. Howard, 72 App. D. C. 145, 112 F. 2d, 44. 

/s/ Joseph M. Bonuso 
Attorney for Plaintiff 


I 


16 


17 


i 

i 

11 I 

• j 

[Filed September 13, 1955] i 

INTERROGATORIES 

i 

To: Pauline E. Zook 

1408 Van Kirk Street 

Philadelphia, Pennsylvania, and \ 

John A. Ryan, Esq. 

Attorney for Defendant 
821 15th Street, N. W. 

Washington, D. C. 

Now comes the plaintiff in the above entitled case and propounds the 
following Interrogatories to the defendant, to be answered by the defen- 

i 

dant under oath within fifteen (15) days from the date that these Interro¬ 
gatories are served: 

1. When and where were you married? 

2. When did you last live and cohabit with your husband, as hus- 
band and wife ? 

3. When was the last time you had marital relations ? 

4. What is your present occupation or profession ? 

5. By whom are you employed ? 

6. How long have you been employed by your present employer ? 

i 

7. State the amount of your yearly salary. 

8. In addition to your salary, does your employer furnish you with 

i 

any meals ? If so, how many? 

i 

9. Do you live at 1408 Van Kirk Street, Philadelphia, Pennsylvania? 

10. Do you pay any rent as occupant of the said premises? 

11. Who pays the taxes and water rent on the said property? 

i 

12. Do you own the property located at Line Lexington, Montgomery 

i 

County, Pennsylvania? 

13. Are those premises occupied? If so, to whom is the rent paid 
and in what amount ? 

i 

14. Is any of this rent given to your husband? 

15. Who pays the taxes and water rent on the said property ? 

16. Do you own any furniture? If so, what is the value? 

17. Do you own an automobile ? If so, state the make, model, and 
year, and whether or not there is any mortgage or other indebtedness due 
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upon the said car. 

18. Do you have a checking account? If so, give name and address 
of bank and present balance of account. 

19. Do you have a savings account? If so, give name and address 
of bank and the present balance of the account. 

20. Do you have a safe deposit box? If so, give location and list 
of contents. 

18 21. Do you have bonds or other securities of any kind? If so, ex¬ 

plain in detail. 

22. Do you have any other real estate except that which is held 
jointly with your husband? If so, what is its value and the present balance 
of the mortgage, if any, outstanding against the said real estate, giving 
the name and address of the holder of the mortgage or mortgages ? 

23. Do you have any life insurance policies ? If so, give the approx¬ 
imate present cash value of each policy. 

24. What is your present net worth ? 

/s/ Joseph M. Bonuso 
Attorney for Plaintiff 


[ Filed September 16, 1955] 

19 ANSWER OF DEFENDANT TO INTERROGATORIES PRO¬ 

POUNDED BY THE PLAINTIFF 

1. June 25, 1935, at 6:00 P. M. at Coatesville, Pennsylvania. 

2. About May 30, 1951. 

3. Approximately 3 weeks before May 30, 1951. 

4. Dietician. 

5. Philadelphia State Hospital. 

6. Completed 25 years January 13, 1955. 

7. $3, 906.00, before deductions for income tax and retirement. 

8. One meal per day, however, your affiant must pay for uniform^, 
shoes and accessories. 
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9. Yes. 

i 

10. No, inasmuch as this property is owned by your affiant and the 
plaintiff in this cause as tenants by the entirety. 

i 

11. Your affiant paid the taxes during the time the plaintiff was in 
the United States Navy and the plaintiff pays the taxes at the present time. 
Your affiant paid the water rent for the year 1955 and also paid the water 

• j 

rent while the plaintiff was in the military service. The plaintiff has also 
paid water rent for certain years. 

20 12. The Line Lexington property is owned by the plaintiff and your 

affiant as tenants by the entirety. 

13. Yes, at the present time. The rent of $93. 00 is paid to your af¬ 
fiant who has expended large sums of money in the repair and maintenance 
of said property. 

14. The plaintiff husband received the entire rent from the Line Lex¬ 
ington property prior to entering military service and received the rent 
for several years thereafter. 

15. Your affiant paid the taxes while the plaintiff husband was in the 
military service. The plaintiff pays the taxes at the present time. Water 
is supplied to the Line Lexington property from an artesion welL Your 
affiant paid for the pump on said well from her own income. 

16. Yes, your affiant purchased end tables, drapes, maple bedroom 
suite, rugs, an occasional chair and certain other articles of furniture 
from her own income. This furniture is approximately 20 years old and 
it is practically impossible to estimate its present value. 

17. Yes, Cadillac 62 Sedan, 1952 model, not fully equipped. This 
car has an incumbrance of $2,000.00 filed with the Director of Motor 
Vehicles, Harrisburg,, Pennsylvania. 

18. Yes. Frankford Trust Company, 6500 Castor Avenue, Phila¬ 
delphia, Pennsylvania. Present balance $427. 58. 

19. No. 

20. No. 

21. 108 Shares of Woolworth Stock. 

22. No. 
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23. No. 

21 24. Market value of the Woolworth stock. Equity in automobile 

if any. Balance in checking account of $427. 58, interest in properties 
held as a tenant by the entireties, value of household furniture, 3 power 
mowers purchased by your affiant for use on Line Lexington property. 
Your affiant's original purchase price for said mowers amounted to ap¬ 
proximately $950.00. 

The foregoing enumerated statements are the answers to the re¬ 
spective interrogatories served upon the defendant by the plaintiff herein 
on or about the 9th day of September, 1955, under Rule 33. 

S/ Pauline E. Zook, Defendant 


[ Filed October 3, 1955] 

EXCERPTS FROM THE DEPOSITION OF HARRY 
LESTER ZOOK FILED ON OCTOBER 13, 1955, AS 
REQUESTED IN THE LETTER DATED JANUARY 17, 

1956, OF JOHN A. RYAN, ATTORNEY FOR DEFENDANT 
In The United States District Court For the 

District of Columbia 


HARRY LESTER ZOOK, 
vs. 

PAULINE E. ZOOK, 


) 

Plaintiff ) 
) 
) 
) 


Civil Action No. 2595-55 

Washington, D. C. 

Thursday, September 15, 1955 


Defendant ) 

24 Deposition of HARRY LESTER ZOOK, plaintiff, called for exam¬ 

ination by counsel for defendant, pursuant to notice, copy of which is at¬ 
tached hereto, at the office of John A. Ryan, Esq., Suite 830, Bowen 
Building, Washington, D. C. beginning at 1:30 o'clock p.m., before 
George M. Poe, Jr., a Notary Public in and for the District of Columbia, 
when were present on behalf of the respective parties: 
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For the Plaintiff: 

JOSEPH M. BONUSO, ESQ. 

For the Defendant: 

i 

JOHN A. RYAN, ESQ. 

Thereupon, 

HARRY LESTER ZOOK 

i 

2 5 was called as a witness by counsel for defendant and, having been 

first duly sworn by the Notary, was examined and testified as follows: 

* * * * * i * 

i 

i 

i 

By John A. Ryan 

i 

38 Q. Have you contributed anything towards the maintenance and re- 

i 

pair of this property since 1950 ? A. I have not other than I have paid 
the taxes and the water rent. You mean Line-Lexington, don’t you? 

Q. Yes. A. I have paid the taxes, that’s right. 

Q. And you have not made any contribution toward the maintenance 

and repair of the Van Kirk property since then ? A. Taxes and water 

i 

rent. j 

* * * * * * 


By John A. Ryan i 

43 Q. How long did you live at this Washington address ? A. Approx¬ 

imately two years, two or three years and when the Woodner Apartments 
were completed I moved into the Woodner Apartments at 3636 16th Street. 

i 

Q. Did you have an apartment at the Woodner Apartments ? A. 

Yes, I had an apartment there. 

Q. Furnished or unfurnished ? A. Unfurnished. 

Q. Do you own furniture ? A. Yes. 

Q. Do you have the amount you paid for the furniture ? A. Approx¬ 
imately $500. I 

Q. And the amount you paid for your apartment at the Woodner was 
what ? A. $83. 50 a month. 

Q. Where did you take your meals ? A. I ate them out. 

Q. At the Woodner ? A. No, I ate in the store most of the time. 


* * 




♦ 
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By John A. Ryan 

Q. What was your salary while you were employed in Hazelton, 
Pennsylvania at the Woolworth Company ? A. Between $8,000 and 
$9,000. 

MR. BONUSO: A year? 

THE WITNESS: Yes, a year. 

Q. When you first arrived in Washington what was your salary? 

A. The same salary, between eight and nine thousand. 

Q. And did there ever come a time when you received an increase 
in your salary? A. Yes, I worked on commissions and my salary varied 
each year. 

Q. Could you give us the approximate amount of the variance ? 

A. During the past eight years it has averaged about $13,000 and take- 
home pay would be approximately $8,000. 

Q. What was your salary for the year 1953? A. For 1953 it was 
$23,000, with a take-home pay of approximately $13,000. 

Q. In 1954 what was your salary? A. In ’54 it was approximately 
$22,000, with a take-home pay of around $13,000. 

Q. In 1952 what was your salary, approximately? A. $10,000, 
approximately. 

****** 

By John A. Ryan 
47 Q. What model? A. 1955. 

Q. Do you remember the purchase price on it? A. $1595. 

Q. Is there any encumbrance on the car, any liens? A. No. 

Q. Do you own any stocks at the present time ? A. I own some. 

Q. Give us the amount and the names of the companies. A. I 
own some Woolworth stock, 62 shares. I have 10 shares of Ward Baking 
Company and 100 shares of Raytheon. 

Q. Do you have a brokerage account ? A. No, sir. 

Q. Do you own any bonds ? A. No, sir. Do you mean Government 
bonds? 

Q. Yes. A. Yes, and I got them while I was in the service. 
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Q. How much ? A. They amount to about $1200. 

I 

Q. Did Mrs. Zook ever make a present to you of any Government 
bonds ? A. It might have been for a gift of some sort; I don’t recall. 

Q. Do you have a checking account at the present time ? A. Yes. 

48 Q. At what bank? A. Riggs at Fourteenth and Park Road. 

: 

Q. Do you have a savings account? A. No, sir. 

i 

Q. Do you have a safety deposit box? A. No sir. 

Q. Do you belong to any golf clubs or other clubs ? A. No, sir. 

♦ * * * * * 

i 

By John A. Ryan j 

j 

54 Q. Do you have any insurance policies ? A. j Yes. 

Q. Would you give us the amount, please ? A. I would say the 
cash values amount to about $8,000. 

Q. What type of policies are they ? A. They are all annuities and 
I think the company has a group policy and I have an endowment for my 

i 

service insurance. 

Q. Would you give us the amount you pay for the premiums of these 
policies ? A. It runs around at this time about $1200 a year. 

Q. And do you have National Service Life Insurance with the Govern¬ 
ment? A. That’s right. j 

i 

Q. How much is that policy? A. That’s $425. 

Q. Is that an annuity? A. No, a 20-year endowment. 

Q. The full amount is $10,000? A. That’s right. 

_l 

Q. How about your other insurance? A. That’s all annuity and 
group insurance. 

* * * * * i * 

j 

EXAMINATION BY MR. BONUSO 

56 Q. You say in your position you have thirteen stores you supervise ? 

j 

Does that require travel? A. Yes, they are all approximately anywhere 
from 35 to 60 miles apart. 

Q. And do you receive mileage fromthe Woolworth Company? 

A. Yes, eight cents a mile; that's alL 






18 


Q. And does it require your staying overnight on any of those lo¬ 
cations occasionally, and when you do do you have to pay your own ex¬ 
penses ? A. Yes, I have to stay overnight occasionally and when I do I 

57 pay my own expenses. 

Q. And how much income do you receive from your stocks ? A. 
Approximately $200 a year. 

Q. And how much money do you have in the bank ? A. At this 
time about $394. 

MR. BONUSO: I have no further questions. 

FURTHER EXAMINATION BY MR. RYAN 

Q. You say that Woolworth in your travels allows you eight cents 
a mile? A. That’s right. 

Q. Did they furnish you with a car ? A. No. 

Q. Could you give us the names of the thirteen stores that you serv¬ 
ice ? A. Do you want the cities ? 

Q. Yes. A. Reading, Allentown, Easton, Bethlehem, Doylestown, 
Lansdale, Jenkintown, Quakertown, Tamaqua, Shenandoah and Pottsville. 

Q. Where do you stay overnight ? A. I usually stay at the Berk¬ 
shire Hotel unless I am staying at one of these small towns — well, gen¬ 
erally I stay at the Berkshire if I am at any one of these locations when 

58 I am working there for a two or three-day period. 

Q. How often do you stay there ? A. You mean on each individual 

visit? 

Q. Yes. A. I stay away from home about three or four times a 
week from my traveling point. 

Q. You mean you stay away from the Berkshire Hotel three or four 
days a week? A. Yes. 

Q. Do you pay full hotel rates while you are away? A. Yes. 

Q. Where do you usually stay in Easton ? A. In Easton I haven T t 
stayed yet and when I stay at Johnstown I stay at a motor court or I go to 
the Drake Hotel. At Pottsville I stay at the Hotel Altamont Hotel, — 
that's also true when I'm in Hazelton — and when I stay at Shenandoah 
I stay at the same hotel because they are all 18 or 20 miles apart, these 
small towns. 
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Q. You usually buy your meals in the restaurant? A. Yes. 

i 

Q. So that's no added expense when you are traveling? A. It's 
no added expense because I have to buy my meals regardless of where I 

go. I 

59 Q. And when you stay at the motor court what is the approximate cost? 
A. About $5 or $6 a night, sometimes $7. It averages around about $6 or 
$7. 

Q. And you do that every week, three or four days every week you 

i 

stay in one of these hotels ? A. Approximately. If I am working in Read¬ 
ing the whole week I naturally stay in Reading, and if I am working in Allen- 
town, which is just 35 miles away I may come home, but in the coal region 
I may stay up there maybe two or three days. 

Q. So, at Allentown, Bethlehem and Easton you don't stay over? 

A. Not usually. 

Q. It's only when you are in the coal regions? A. Yes, or down 
at the other end. 

Q. How many weeks out of the year would that be ? A. That varies; 
it's hard to tell because I don't know where I am going to be sent from week 
to week because my schedule is made up by the company. 

Q. Approximately what has been your past experience ? A. I would 
say it's about one-third of the time. 

Q. Do you mean one-third of a year? A. Yes, every year I would 
be staying out like that 

Q. By one-third of the time you don't mean in number of days, do you? 
A. I mean in a total working period. 

60 Q. One-third of the number of weeks ? A. That's right. 

Q. Two or three days a week you would stay in the hotel? A. That's 

right 

Q. So the total would be 18 or 20 weeks that you might have to stay 
away and two or three days of each of those 18 or 20 weeks you would be 
compelled to stay in a hotel? A. Yes. 

Q. That's your only expense in traveling, otherwise you get eight 
cents a mile? A. That's right. 
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Q. No other costs towards your car? A. No, just the mileage. 
MR. RYAN: That’s all I have. 

MR. BONUSO: I have no questions. Would you like to waive signa¬ 
ture? 

MR. RYAN: Sure. 

(Reading and signature of witness waived by counsel in the 
presence of the witness.) 


REPORT OF DOMESTIC RELATIONS COMMISSIONER 
AND RECOMMENDATION. D. R. C. NO. 13,021 
[Filed October 7, 1955] 

62 Motion: Maintenance and support, pendente lite 

Wife’s Age: 44 Husband’s Age: 49 

Married: June 25, 1935 Separated: Wife - May 30, 1951 

Husband - May 30, 1950 

Children by this marriage, names and ages: None 
Complaint filed: June 14, 1955 Action: Absolute Divorce 
Married before: Wife — No. 

Married before: Husband — No. 

Wife’s occupation and employer: Dietician - Philadelphia State Hospital 
Husband’s occupation and employer: Supervisor - F.W. Woolworth Co. 
Husband’s contributions to wife since separation: See both statements 
Previous divorce proceedings between parties: U.S. District Court (DC) 

4146-51 — Dismissed 

Juvenile Court proceedings: No. 

Is wife living with relatives: Mother lives with her. 

Is husband living with relatives: No. 

Probability of Reconciliation: Husband: — No 

Wife: — Willing 

Wife desires as alimony pendente lite: $625.00 per month 
Husband willing to contribute as alimony pendente lite: Nothing. 
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HUSBAND’S FINANCIAL STATEMENT 

i 

Income by Week or Month Expenses by Week or Month 


* See below 

$ (916.66) 

Rent 

1 

$ 40.00 

(4) Dividends - average 

16.66 

Telephone ! 

i 

3.50 



Food 

200.00 



Clothing ; 

20.83 

• % 


Laundry, dry cleaning 

40.00 



Medical, dental, drugs 

8. 33 



(1) Insurance, hospital!- 




1 

zation 

110. 83 



i 

Operation of car 

66. 66 



Contributions to church 




and charity 

i 

20. 83 



Incidentals and recreation 208.33 

i 



(2, 3) Taxes on two 

i 




properties 

37. 74 

SUMMARY: 


(5) Payment on loan 

162. 33 

Total Income 

$ (933. 32) * 

(6) Payment on loan 

83.33 

Less Total Expenses 

1147. 33 

(7) Travel expenses 

102. 96 

Net Deficit 

(214.01) * 

(8) Transportation exp. 

41.66 

ASSETS 

• 

LIABILITIES 


(2) House, 1408 Van Kirk Street, 

(5) V. A. Loan 

3896.00 

Philadelphia, Pa. — Purchase 

(6) Northwestern Life 


price, 1936 (joint) 

$ 5200.00 

(loan) 

1000.00 

(3) House, Hatfield RD 2 

> 



Pennsylvania; 




assessed value 

8500. 00 



Checking account 

395. 00 



U. S. Defense Bonds 

1300. 00 



1955 Chevrolet 

1595. 00 




(4) F.W. Woolworth stocks 
sixty-two shares, approx* 
imate value $52 per sh. 3224.00 

i 
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Remarks: * Husband states that he works on a commission basis and re¬ 
ceives an uncertain income; that he paid federal taxes for 1954 on approx¬ 
imately $21,000. 00 gross profit, and earned approximately $13,000.00 
after federal taxes. He estimates his net income will be approximately 
$11,000.00 for 1955. 

(1) Says he pays on V. A. insurance, on $12,000 of annuities with his wife 
as beneficiary, a 20 year endowment $2000. 00) on his wife, and on acci¬ 
dent and health insurance. 

(7, 8) Business expenses estimated on basis of esqpenditures for first 
nine months of 1955. Husband says they are not deductable from gross 
income. 

WIFE’S FINANCIAL STATEMENT 

64 Income by week or month Expenses by week or month 


Net pay each two weeks 


(2) Water rent $ 

1.64 

($136. 33) 

$ 295. 38 

(2) Utilities 

15. 00 

(3) From rents 

93.00 

(2) Fuel (coal) 

10.41 

(4) Dividends - average 

8. 33 

Food 

78. 00 



Clothing 

Laundry, dry clean¬ 

41.66 



ing 

8. 66 

i 


(1) Medical, dental, drugs 

38. 58 



Operation of car 

33. 33 



Contributions to church 




and charity 

2. 00 



Incidentals and recrea¬ 


SUMMARY: 


tion 

34. 76 

Total Income $396. 71 

Less Total Exp. 321. 70 


(2) Maintenance of prop- 

erty 

(3) Maintenance of prop- 

51.16 

Net Income 75. 01 


erty 

6.50 
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ASSETS LIABILITIES 

Checking account 

(2) House, 1408 Van Kirk 
St, Phila., Pa., pur¬ 
chase price, 1936 (joint) 

(3) House, Hatfield RD 2, 

Pa. assessed value Qoint) 

(4) F. W. Woolworth stock, 

108 shares, approx, value 
$50 per share 

(5) 1952 Cadillac, pur¬ 
chase price 

Remarks: (1) Says she is under constant medical care for tuberculosis 
and must maintain perfect health to be eligible for work as a dietician. 

STATEMENT OF FACTS 

I 

65 Wife’s Statement: 

Says her husband left her without just cause.! 

Claims her husband never really supported her in respect to taking 
care of household necessities; that she had to buy food and clothing for 
herself, and appliances for their home. Says that at times she was lack¬ 
ing in the basic necessities, although her husband could have supported her. 

She admits her husband pays taxes on their two joint properties, but 
adds that since 1951 she has paid for the maintenance of both properties. 
She says she has improved the property - Hatfield RD 2, to an approxi¬ 
mate value of $1, 800. 00, the Van Kirk Street property to an estimated 
value of $1,150. 

Husband’s Statement : 

Says he left his wife because she refused to maintain their home as 
she should have. 

He says his wife insisted on working despite his wishes to the con¬ 
trary; that she kept for herself her salary and income from rents while 
he paid all e^qrenses. 


$ 427. 58 


(5) Emily Meyer (en¬ 
cumbrance on 
automobile) 


$2000.00 


5200. 00 


3300. 00 


5400. 00 


3900. Q0 


i 


v 
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66 


Says he m aintain ed their home; that his wife never lacked the 
basic necessities. 

Says he pays taxes on both properties, the water rent for the Van 
Kirk Street property, and makes insurance payments on both properties. 

Says he doesn't know where his wife banked $15,000, but he knows 
she purchased property in 1949, sold the same and received $12,000 
therefrom. 

RECOMMENDATION: 

It is recommended that the plaintiff be required to contribute to the 
defendant the sum of $200.00 per month as maintenance and support, 
pendente lite. 

It is further recommended that the plaintiff be required to continue 
the payment of taxes on both the jointly held properties, and that the defen¬ 
dant continue to receive any rents accrued from said property. 

Investigator: W. R. S/ Acting Domestic Relations 

Commissioner 


[Filed October 11, 1955] 

OBJECTIONS TO REPORT OF DOMESTIC RELATIONS 

COMMISSIONER 

Comes now the plaintiff, by his attorney of record, Joseph M. Bon- 
uso, and notes the following objections to the report of the Domestic Re¬ 
lations Commissioner, mailed on October 6, 1955: 

1. The report and recommendations therein fail to take into con¬ 
sideration the law applicable to this matter and the financial stauts of 
the parties herein. 

2. The authority for the allowance in a divorce action of temporary 
alimony is contained in the provisions of Section 16, paragraph 410, of the 
District of Columbia Code, 1950. 

3. The question of awarding alimony pendente lite is largely within 
the sound discretion of the Court. The discretion is a judicial one, however, 
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and in order for the wife to receive alimony pendente lite, she must 
show that she does not have adequate means to support herself during 

i 

the pending of the action. In the case at Bar, not only has the wife shown 
that she has been supporting herself during the long period of separation, 
but her financial status shows: 

i 

(a) That she derives a monthly income of Ninety-three dollars on 
property owned jointly with her husband, and on which the husband pays 

i 

the taxes. j 

(b) That her net pay each two weeks is One hundred thirty-six dollars 

i 

and thirty-three cents. 

i 

(c) That she has a bank account with a balance of Four hundred 

twenty-seven dollars and fifty-eight cents. j 

(d) That she owns two pieces of property jointly with her husband. 

(e) That she has One hundred eight shares of F. W. Woolworth 

j 

stock, worth Five thousand four hundred dollars, j 

(f) That she owns a Cadillac car. 

(g) That out of her income and after paying all of her living expenses, 
she has a net income of Seventy-five dollars and one cent, plus, of course, 
the assets heretofore mentioned. 

The financial status of the hsuband shows: 

(a) That he has a gross monthly income of Nine hundred thirty- 
three dollars and thirty-two cents. 

(b) That because of the type of his employment, he is required to 
expend each month large sums of money for travel and hotel expenses 
and other expenses incidental to this type of employment, all of which 
amount to approximately One thousand one hundred forty-seven dollars 
and thirty-three cents. 

(c) Included in his expenses is the payment of taxes on the two prop¬ 
erties owned jointly with his wife, on one of which properties the wife 
lives rent free and tax free, and on the other she derives an income of 
$93 per month. 

(d) That he has a bank account, the balance of which is $395 per 
month. 
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(e) That he has 62 shares of F. W. Woolworth stock, at the ap¬ 
proximate value of Three thousand two hundred twenty-four dollars. 

(f) That he owns a Chevrolet car. 

(g) That he owns U. S. Defense Bonds, with the face value of $1, 300. 

(h) That he has a monthly deficit of $214. 01. 

(i) That because of this monthly deficit in his income, the husband, 
in order to live, has had to borrow on an insurance policy which he has 
with the Veterans Administration and on an insurance policy which he 
has with the Northwestern Life Insurance Company. That the balance 

on those two loans is $4,896. 00. 

68 (j) That all of his assets, exclusive of the two properties jointly 

owned with his wife, would not be sufficient to pay off these two loans. 

It is respectfully submitted that the wife has considerable separ¬ 
ate funds and a good monthly income sufficient for her support, and that 
the net income and assets of the wife far exceed those of the husband, 
and that, therefore, alimony pendente lite should not be granted at this 
time. 

s/ Josept M. Bonuso 
Attorney for Plaintiff 


[ Filed November 3, 1955] 

69 MEMORANDUM IN SUPPORT OF DEFENDANT’S MOTION 

FOR MAINTENANCE AND SUPPORT PENDENTE LITE 
Background of case 

The plaintiff and defendant were married June 25, 1935, at Coates- 
ville, Pennsylvania. At the time of their marriage, plaintiff and defen¬ 
dant were employed by the F. W. Woolworth Company and the Phila¬ 
delphia State Hospital, respectively. The parties still hold positions with 
the aforementioned employers. The husband and wife at the time re¬ 
ceived approximately the same salaries, about $1500 a year. At the 
present time, the husband receives a salary in excess of $30,000. 00 
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per year, and the wife's salary amounts to $3,906L 00 per year. 

I 

The parties purchased the house located at 1408 Van Kirk Street, 

! 

Philadelphia, Pennsylvania, for about $5200.00 in the fall of 1936. The 
wife contributed $1500.00 as the down payment by furnishing her entire 
life savings. After said purchase, the wife contributed substantial sums 
toward the payments for the home as well as. buying all of her own 

clothes, articles of furniture, all the meals and other incidentals for the 

• 

house. Also during this period, the couple rented one or two rooms in 
the home. The wife did all the household work foy the parties as well 

i 

as the roomers. She had the assistance of a cleaning woman at sporadic 
intervals. The paid guests were for the most part friends of the husband, 
and in many instances they joined Mr. and Mrs. Zook for meals, es¬ 
pecially Flowers Brothers mentioned by the husband in the deposition 
(P. 4, 20). The couple both own automobiles and maintained and op¬ 
erated them. 

Both parties were interested in riding and showing horses, the 
wife has had her own horse since she was eight years of age. The hus¬ 
band purchased a horse shortly before or after their marriage and both 
parties enjoyed riding, showing their horses at such shows as Devon, 
Harrisburg, and at other cities located in New Jersey and Pennsylvania. 
They also enjoyed the social affairs incidental to such shows, such as the 
dances, dinners, cocktail parties, etc. Mrs. Zook is an accomplished 
rider and has won many prizes at the shows mentioned heretofore. The 
husband purchased a five-gaited horse shortly after his return from mili¬ 
tary service and the defendant has paid the board for this horse since her 
husband deserted her. Sometime in early 1942, the parties purchased 
about 24 acres of land in Line Lexington, Montgomery County, Pennsyl¬ 
vania, with a house and bam thereon for about $8,000.00. At the time, 

Mr. Zook entered the military service, the parties owned both properties, 
two horses and a dog. Mrs. Zook managed the properties and the animals. 

At the time the husband was in the military service in Orange, Tex¬ 
as, Mrs. Zook requested that she be allowed to resign from her position 
and join him. Mr. Zook stated that she was of more value to him in 
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Philadelphia where she could take care of the properties. Then Lieu¬ 
tenant Commander Zook, U. S. N. R. was placed on inactive duty in Oc¬ 
tober, 1946, and returned to the couple’s Philadelphia home, and re¬ 
sumed his former position as a manager with the F. W. Woolworth Com¬ 
pany. He managed stores in Philadelphia, Pennsylvania, Wilmington, 
Delaware, and at Hazleton, Pennsylvania. He lived at the couple’s 
home on Van Kirk Street, except when he managed the Hazleton Store, 
when he returned to the home each weekend with the exception of certain 
times that Mrs. Zook visited the plaintiff in Hazelton, Pennsylvania. At 
the time of such visits the couple shared a room at the Bachman house, 
Hazleton, Pennsylvania. 

In late 1949, Mr. Zook was transferred as manager to the F. W. 
Woolworth Store, 3200 14th Street, N. W., Washington, D. C. Up 
to and including May 30, 1951, Mr. Zook returned to his Philadelphia 
home weekends and holidays except when Mrs. Zook visited him in 
Washington, where the couple shared a room at Hotel 2400, Wash¬ 
ington, D. C. 

Mr. Zook visited his Philadelphia home on Memorial Day, May 
30, 1951, as was his custom, and after dinner at his home, announced 
that he was not going to return, and that he was leaving his home for¬ 
ever. Mrs. Zook was utterly surprised. She requested the reason for 
his leaving, and he stated that his mind was made up. 

Shortly thereafter, Mrs. Zook visited Washington, again requested 
the reasons for his leaving home, and entreated him to reconsider his 
decision, give the marriage another trial, allow her to resign her po¬ 
sition and join him in Washington where they could resume their former 
happy and satisfactory married life. The husband refused the defen¬ 
dant’s entreaties and she was compelled to spend the night alone in a 
hotel. Mrs. Zook has sought through mutual friends, relatives and 
even officials of the Woolworth Company, to have Mr. Zook resume 
their former marital status in any city of his desire, but the plaintiff, 
Mr. Zook, has refused all such appeals. 
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Mrs. Zook has paid the board for the plaintiff's horse, $40.00 
per month, maintained the home at 1408 Van Kirk Street, Philadelphia, 
a telephone listed in Mr. Zook's name, retained the same locks on the 
properties, to which Mr. Zook has keys, and refrained from seeking 
support and maintenance, hoping that she and Mr. jZook could resume their 

i 

former, happy marital status. In the last three years she has expended 
in excess of $1, 800.00 for the maintenance and repair of the Line Lex- 

i 

ington property. 

Husband's Financial Status 

The plaintiff husband, in his deposition (p. 22) dated September 

i 

16, 1955, stated that during the years 1953 and that part of 1954, when 
he managed the Woolworth Store, 3200 14th Street, N. W., Washington, 

D. C., he received a salary of approximately $23,000.00. At the time, 
he was living at the Woodner Apartments, paying $83.50 per month for 
rent, and that he took most of his meals at the store. It is hardly concei¬ 
vable that a man earning $23,000 a year, eating most of his meals at a 
5 and 10 cent store, with no dependents, would be compelled to borrow 
money on his insurance and annuity policy. Mr. Zook was promoted 
to the position as Supervisor of 13 stores located in eastern Pennsylvania, 
including the store that he formerly managed at Hazleton, Pa. Investi¬ 
gation has disclosed that his present earnings are in excess of $30,000.00 . 
per year. In addition thereto, he receives 8 cents a mile for the use of 
his automobUe (Hep. 33). He also states that his only expense is for 
hotel or motel accommodations for two or three nights a week for approxi¬ 
mately 18 or 20 weeks per year. 

The cost of food is quite moderate in the small towns which Mr. 

Zook visits on business, so it is hardly conceivable that one person could 
spend $50 per week for food. Also, inasmuch as he receives 8 cents 
per mile for the mileage traveled in his private automobile, his net in¬ 
come and take home pay is far greater than the amount stated in the re¬ 
port of the Domestic Relation Commissioner. It is most difficult to un¬ 
derstand why a person with Mr. Zook's income would be compelled to 
borrow money. 
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ARGUMENT 

I. 

The old maxim, Falsus in uno falsus in omnibus, is 

justified in this case. 

The plaintiff, in his verified answer, denied that he earned in 
excess of $20,000 a year, yet a few weeks later, in a deposition dated 
Septmeber 15, 1955 (p. 22), stated he earned $23,000. 00 per year in 
1953 and $22,000.00 for 1954. 

These statements related to a material fact as to which the plain¬ 
tiff could not be mistaken. Heindrich v. Dimas-Aruti (1945) 42 A. 2d 
138, D. C. Mun. App. 

The p l a inti f f s answer to defendant’s motion for support and main¬ 
tenance pendente lite denies that plaintiff earns in excess of $20,000.00 
a year and states that his salary varies between $8,000.00 and $10,000. 00 
per year, out of which he has to pay travelling expenses. Furthermore, 
in this pleading, plaintiff denies that he possessed any investments, yet 
in his deposition, page 24, he admitted owning 60 shares of Woolworth 
stock, 10 shares of Ward Baking Company, 100 shares of Raytheon, to¬ 
gether with about $1200 worth of United States bonds. 

73 It is clear that plaintiff has deliberately misstated not one, but 

several material facts, and that the old maxim, fa-lsms in uno fa-lmm in 
omnibus , should be applied. 

n. 

Right of wife to support pendente lite. 

The right of the wife to support pendente lite is not barred by feet 
that wife has means of her own, nor is she obliged to exhaust such means 
before an allowance will be made. It is the duty of the husband to sup¬ 
port his wife and protect her from oppression and wrong. 

In this case, the wife has been compelled to employ counsel and 
come from her home in Philadelphia to Washington, D. C. as well as 
to pay the other incidents of suit. 

The wife’s health has not been good since her husband deserted 
her. She has suffered severely from nerves and malnu trition, and 
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at one time it was feared that she had tuberculosis. She is employed 
in a State mental institution as a dietitian, and because of her past 

medical history, is on a strict diet, and is compelled to undergo many 

i 

x-ray and sputum tests. 

Nelson Divorce and Annulment , 32:40 states: 

"The amount allowed to a wife should be fair and rea- 

i 

sonable in view of the station in life of the parties, the manner in 
which they have been accustomed to live, the necessities of the 
wife, and the ability of the husband to provide support. It should 

_ i 

l 

not be such to make separation attractive, nor should it be such as 
to make cohabitation a necessity. Consideration should be given 

i 

not only to the circumstances and means of the wife, including lier 
need for medical attention, but also to the income and property 
of the husband and other pertinent circumstances." 

Our Court of Appeals in the case of Quarles v. Quarles , 86 U. S. 
App. D. C. 41, 179 F. 2d 57 (1949) set out certain standards as a guide 

i 

in awarding alimony. The court said the factors to be considered should 
be: 

i 

” * * * the duration of the marriage, the number and 
age of the children, the age and health of the parties; their respec¬ 
tive economic conditions — both present and prospective, the 

i 

wife's contribution to the accumulation of the husband's property, 
the circumstances under which the divorce was granted, the ef- 

i 

feet, if any, upon the family, and the interest of society generally 
to prevent the person from becoming a public charge." 

In the instant case, we have a married couple who, when living 
together for sixteen years at a much reduced income, lived happily and 
enjoyed the companionship and social life of persons who had their like 
interest for showing and riding horses and related social events. Then 
the husband who desired to live alone and not support his wife, although 
well able to do so, compels the wife to live alone in a home with no mod¬ 
ern conveniences, heated . by an old-fashioned coal furnace, perform 
all the household duties, manage the couple's properties and in order to 



support herself, to work in a mental institution where she supervises 
the feeding of the male inmates. 

The Florida Court, in the case of Lamoureax v. Lamoureax, 157 
Fla. 300, 25 So. 2d 859, states clearly and succinctly what the court 
should consider in the instance cause. In that case the Court said: 

”In determining the amount of separate maintenance and 
attorneys fees awarded the wife, it should be considered that when 
a man and wife slave for years to accumulate a valuable estate 
and the man precipitates a suit for separate maintenance on the 
part of his wife, he goes to an expensive luxury and is on notice that 
the tariff is high. It is not a commodity on which some agency is 
authorized to place a ceiling price as if it were a package of break¬ 
fast bacon. Every case is a rule unto itself and turns on the value 
and nature of the property, the proportion each spouse is entitled 
to, and the extent to which the estate is bummed up to complicate 
the adjudication. It proceeds on the theory that one spouse is en- 
t itled to eat as much and as well as the other. M 
For the reasons stated it is respectfully urged that the Court award 
the defendant wife as maintenance and support a sum commensurate with 
the plaintiff’s ability to pay and the parties’ position in society. 

/s/ John A. Ryan 

Attorney for Defendant 


[ Filed November 7, 1955] 

75 ORDER FOR MAINTENANCE AND SUPPORT PENDENTE 

LITE 

This cause came on to be heard on defendant’s motion for main¬ 
tenance and support pendente lite, the plaintiff’s answer thereto, and 
after hearing argument of counsel in open court, it is by the Court, 
this 7th day of November, 1955, 

ADJUDGED, as follows: 
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1. That plaintiff, Harry Lester Zook, be and he is hereby ord- 

i 

ered and directed to pay to defendant, Pauline E.j Zook, pendente lite, 

i 

or until further order of this Court, as maintenance and support of the 
defendant, the sum of $50 per week, payable on each Thursday of each 
and every week, commencing on Thursday, November 10, 1955. 

2. That plaintiff, Harry Lester Zook, be and he is hereby ord¬ 
ered and directed to continue paying the real estate taxes and fire in¬ 
surance premiums on the properties owned by the plaintiff and defen¬ 
dant as tenants by the entireties, said properties being situated at 
1408 Van Kirk Street, Philadelphia, Pennsylvania, and Orvilla Hoad, 
Route 1, Hatfield, Montgomery County, Pennsylvania, and that the 
plaintiff continue to pay the water taxes for the property located at 
1408 Van Kirk Street, Philadelphia, Pennsylvania. 

3. That the defendant, Pauline E. Zook, continue receiving all and 
any rents that accrue from the property located at Orvilla Road, Route 1, 
Hatfield, Montgomery County, Pennsylvania, and that she continue living, 
rent free, in the family home, 1408 Van Kirk Street, Philadelphia, Penn¬ 
sylvania. 

/S/ EDWARD A. TAMM 
JUDGE 


Seen: /S/ Joseph M. Bonuso 

Attorney for Plaintiff 


[Filed November 23, 1955] 

NOTICE OF APPEAL 

Notice is hereby given this 23rd day of November, 1955, that 
Harry Lester Zook hereby appeals to the United States Court of Ap¬ 
peals for the District of Columbia Circuit from the order of this Court 
entered on the docket the 7th day of November, 1955, wherein it was 
ordered that the plaintiff, Harry Lester Zook, be and he is hereby or¬ 
dered and directed to pay to defendant, Pauline E. Zook, pendente lite. 
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or until further order of this Court, as maintenance and support of the 
defendant, the sum of $50 per week, payable on each Thursday of each 
and every week, commencing on Thursday, November 10, 1955; and that 
the plaintiff, Harry Lester Zook, be and he is hereby ordered and directed 
to continue paying the real estate taxes and fire insurance premiums on 
the properties owned by the plaintiff and defendant as tenants by the en¬ 
tireties, said properties being situated at 1408 Van Kirk Street, Phila¬ 
delphia, Pennsylvania, and Orvilla Road, Route 1, Hatfield, Montgomery 
County, Pennsylvania, and that the plaintiff continue to pay the water taxes 
for the property located at 1408 Van Kirk Street, Philadelphia, Pennsyl¬ 
vania; and that the defendant, Pauline E. Zook, continue receiving all and 
any rents that accrue from the property located at Orvilla Road, Route 1, 
Hatfield, Montgomery County, Pennsylvania, and that she continue living, 
rent free, in the family home, 1408 Van Kirk Street, Philadelphia, Penn¬ 
sylvania. 

/S/ Joseph M. Bonuso 
Attorney for Plaintiff 


78 [FiledNovember 25, 1955] 

DESIGNATION OF RECORD ON APPEAL 
Comes now Joseph M. Bonuso, attorney for the plaintiff Harry 
Lester Zook, and designates the following to constitute the record on ap¬ 
peal: 

1. A copy of the Complaint for Absolute Divorce. 

2. A copy of the Answer to Complaint for Absolute Divorce and 
Counterclaim. 

3. Answer to the Counterclaim. 

4. Motion for Maintenance and Support Pendente Lite. 

5. Answer to Motion for Maintenance and Support Pendente Lite. 

6. Interrogatories propounded by the plaintiff. 

7. Answer to the said Interrogatories. 
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8. Objections to the Report of the Domestic Relations Commissioner. 

9. Order for Support and Maintenance Pendente Lite. 

* i 

10. Notice of Plaintiffs Appeal. 

i 

/S/ Joseph M. Bonuso 
Attorney for Plaintiff 


79 APPELLEE T S DEFENDANTS COUNTER DESIGNATION OF 

THE RECORD 

[ Filed December 5, 1955] 

Now comes Pauline E. Zook, appellee in the above entitled cause, 
and designates parts of the record to be included in the transcript in ad¬ 
dition to those designated by appellant, such additional parts being deemed 
necessary and material for the determination of the questions raised on 
appeal, namely: 

1. Deposition of the plaintiff, Harry Lester Zook, dated September 
15, 1955. 

2. Report of the Domestic Relations Commissioner, D. R. C. No. 
13,021. 

3. Memorandum in Support of Defendant's Motion for Maintenance 

r 

and Support Pendente Lite. 

4. This Counter-Designation of the Record. 

/S/ John A. Ryan 

Attorney for the Defendant 
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APPELLEE'S STATEMENT OF QUESTIONS PRESENTED 
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1. Whether the award of alimony or maintenance pendente lite is 
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a matter for the trial court's discretion and will not he disturbed on ap¬ 
peal except by a clear showing of abuse of discretion.' 
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2. Whether this appeal was taken merely to delay proceedings on 
the judgment. 
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HARRY LESTER ZOOK, 
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APPEAL FROM THE UNITED STATES DISTRICT; COURT 
FOR THE DISTRICT OF COLUMBIA 

l 

| 

J 

BRIEF FOR APPELLEE 


COUNTER-STATEMENT OF THE CASE 

i 

i 

i 

The appellant filed an action for an absolute divorce on the ground 
of voluntary separation for more than five years on June 14, 1955. The 
appellant alleged in his complaint that the appellee has failed to keep a 
proper home for him; that she had retained her own earnings, accumu¬ 
lating about $15,000.00, and had insisted that she go away from home 
and work as a nurse. The complaint stated that the date of the volun¬ 
tary separation was July of 1945 (JA 1, 2). 

The appellee filed an answer and a counter-claim for maintenance 
and support to the aforementioned complaint in which the appellee-wife 
denied all the material allegations of her husband's complaint, and sought 
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maintenance and support in keeping with the ability of the appellant to 
provide support in the manner in which the parties have been accustomed 
to live. The answer also set forth as the first defense that the appellant 
had filed t&e same claim for the same relief in the trial court, Civil 
Action No. 4146-51, on October 4, 1951, which action had been dis¬ 
missed on motion of appellee for want of prosecution on July 16, 1953. 
The answer further alleged as second defense that the appellant was in 
the United States Naval Service in July, 1945, stationed at Camp Hood, 
Texas, and remained in service until October, 1946, when he was re¬ 
leased to inactive duty and returned to the couple 1 s home, 1408 Van Kirk 
Street, Philadelphia, Pennsylvania. There the parties herein enjoyed a 
happy married life until May 30, 1951, when the appellant, without just 
cause, wilfully deserted the appellee. 

The wife admits in her answer that she and her husband own the 
Van Kirk Street property as tenants by the entireties and avers that she 
contributed the sum of $1, 500. 00 as the down payment for this home, 
which amount represented her entire life’s savings. Also, that she con¬ 
tributed substantial portions of her salary toward the payments on this 
home and the Line Lexington property, in Montgomery County, Pennsyl¬ 
vania, which was purchased in the Spring of 1942 (JA 4). The appellee 
denied that she was ever employed as a nurse, but has been and still is 
employed as a dietician by the Philadelphia State Hospital, that she has 
worked regular hours, with certain free days each week; that her hus¬ 
band never objected to her employment but has in fact compelled the ap¬ 
pellee to continue her employment by refusing to support and maintain 
the appellee. The appellee maintains that she has at all times maintained 
a neat and comfortable home for her husband, has welcomed and enter¬ 
tained her husband’s guests, and that the appellant has retained a key to 


A ppellee'i motion for summary judgment on ground that order of dismissal in Civil Action No. 
4146-51 was res judicata, was denied by the trial court October 26, 1955. 
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their home where he has been and is welcome to return. The answer 

| 

further avers that the appellee has repeatedly entreated the appellant 

i 

to allow her to live with him as his lawfully wedded wife in the city or 
locality of his choice, but the appellant has refused and continues to re- 

i 

fuse the appellee's pleas. The answer states that the appellee has re- 

i 

i 

mained a true and loving wife to the appellant, and in order to effect a 

i 

reconciliation with the appellant has boarded his horse at a cost of more 
than $40.00 per month, retained the locks to which the appellant has a 

i 

key on the family home, paid for the appellants listing in the Philadel¬ 
phia telephone di rectory, and refrained from seekihg maintenance and 
support until the counter-claim was filed in this cause (JA 6, 7). 

The counter-claim for maintenance and support alleged that the ap¬ 
pellant receives a salary in excess of $20,000. 00 per year from the 
F. W. Woolworth Company and that he has no dependants (JA 6, 7). 

The appellant in his answer to this counter-claim admitted his employ¬ 
ment and the fact that he had no dependants but denied that he earned 
more than $20,000 per year. He alleged that his wife received the rent 
from the Line Lexington property, that he had been paying the taxes on 

i 

the properties and that he gave his wife $2, 300.00 yrhen he entered mili¬ 
tary service, and that he sent her checks to pay his annuity and insur¬ 
ance premiums during the time he was absent from his home in the United 
States Navy. 

The motion for support pendente lite was filed September 1, 1955, 
and alleged that the parties were married and that the appellant had an in¬ 
come of more than $20,000. 00 per year and possessed investments of 

h 

great value which yielded him an income in an amount unknown to the 
appellee (JA 9). The appellant in his answer to this motion denied that 
his salary was in excess of $20,000. 00 per year and also denied that he 
possessed any investments; he stated that his salary varied between 
$8,000. 00 and $12,000. 00 per year and that out of this salary he was 
compelled to pay his traveling expenses (JA 7, 8). 
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Interrogatories were propounded by the appellant to the appellee on 
September 7, 1955, which were answered by the appellee on September 
13, 1955. The answers may be summarized as follows: 

The appellee and appellant were married June 25, 1935, and lived 
together as husband and wife until May 30, 1951; the last time that the 
couple had marital relations was approximately three weeks before May 
30, 1951. The appellee has been employed by the Philadelphia State 
Hospital for more than twenty-five years and her annual salary before 
deductions for income tax and retirement amounts to $3,906. 00. She 
receives one free meal each day that she works, but she must pay for 
her own uniforms, shoes and accessories. The appellee owns 108 shares 
of Woolworth stock, her interest in the aforedescribed properties, house¬ 
hold furniture purchased some twenty years ago, a 1952 Cadillac auto¬ 
mobile, model 62, not fully equipped, on which she owes $2,000. 00, 
and three power lawn mowers purchased for use on the Line Lexington 
property (JA 11, 12, 13, 14). 

The deposition of the appellant was taken by appellee on September 
15, 1955, and his testimony may be stated briefly as follows: 

The appellant is employed as a supervisor by the F. W. Woolworth 
Company and at the present time he supervises 13 stores located in cen¬ 
tral eastern Pennsylvania. The stores are located in Reading, Allen¬ 
town, Bethlehem, Easton, Doylestown, Lansdale, Jenkintown, Quaker- 
town, Tamaqua, Shenandoah, and Pottsville. The appellant received the 
position of supervisor about January 1, 1955. He had formerly been 
manager of the Woolworth store located at 3200 Fourteenth Street, N. W., 
Washington, D. C. (JA 18). The appellant received a salary of $23,000. 00 
for the year 1953 and $22,000. 00 for the year 1954. During these years 
he was the manager of the aforesaid Fourteenth Street store (JA 16). At 
this time he lived at the Woodner Hotel, paying $83. 50 per month rent, 
and took most of his meals in the store (JA 15). Since the appellants 
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I 

position as supervisor entails travel, the Woolworth Company allows 
him eight cents per mile for the use of his automobile. He states that 
his only expense in traveling is the cost of staying at a hotel for two or 
three nights a week for eighteen or twenty weeks per year (JA 19). The 
appellant testified further that he was possessed of the following assets: 


Salary, 1953 

$23,000. 00 

Salary, 1954 

j 

| 22,000. 00 

1955 automobile - purchase price 

1, 595. 00 

62 shares of Woolworth stock 

Market Value 

i 

10 shares of Ward Baking Company 
Stock 

j 

Market Value 

100 shares of Raytheon 

'Market Value 

i 

National Service Life Insurance 

Policy (20-year endowment) 

j 

10,000.00 

Checking account, Riggs National 

Bank 

j 

394. 00 

1 

United States Bonds 

1,200.00 

Woolworth Company Group Insurance 
Annuities (cash value) 

j 

8,000. 00 


i 


He stated that the premiums paid for his insurance 
to $1,200. 00 per year (JA 17). 


and annuities amounted 


This matter was referred to the Domestic Relations Commissioner, 
but his report was not considered by the Court because the appellant filed 

objections to that part of the Commissioner's report recommending the pay 

2 

ment of maintenance andsuppott... D. C. D. C., Rule 9 (h). (J.A. 24) 


The appellee's motion for support and maintenance came on for 
hearing November 3, 1955, and the court in an order dated November 7, 
1955, directed the appellant to pay the appellee-wife the sum of $50.00 


The appellee designated the Domestic Relations Commissioner's report as a part of the record on ap 
peal because the appellant designated the appellant's objection to such report as a part of said record. 
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each and every week, that the appellant continue to pay the real estate 
taxes on both the couple's properties, and also continue to pay the water 
taxes on the Philadelphia property, and that the appellee-wife remain in 
the couple's Van Kirk Street home. 

The appellant refused to comply with this order of the trial court 
and the appellee moved for an order adjudicating the appellant in contempt 
of court (Appellee's App. 1). The trial court adjudicated the appellant 
in contempt of court on February 3, 1956, and ordered the appellant com¬ 
mitted to the District of Columbia Workhouse and Jail for thirty days or 
until he paid the appellee or her attorney the sum of $200.00. The appel¬ 
lant is as of this date in arrears in the payments due the appellee in the 
amount of $400.00. The appellant has not as yet been apprehended by the 
United States Marshal. 


RULES OF COURT AND 

DISTRICT OF COLUMBIA CODE PROVISIONS INVOLVED 

Rule 9(h) (2), Rules of the United States District Court for the 
District of Columbia, reads as follows: 

(h) Domestic Relations Cases: Procedure 
(2) Report; Objections to. Within five days after service of a 
copy of the report a party may file specific objections thereto, in 
which event the court upon a hearing will disregard such parts as 
are objected to. If no objection is filed the full report may be con¬ 
sidered by the court. 

Rule 23, General Rules of the United States Court of Appeals for 
the District of Columbia Circuit, reads as follows: 

In all cases where an appeal delays proceedings on a judgment 
of the lower court and appears to have been sued out merely for 
delay, damages not exceeding 10 per cent, in addition to interest, 
may be awarded upon the amount of the judgment, and double costs 
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may be Imposed. No such judgment shall be entered unless claim 
therefor is made by appellee in his brief or appellant is afforded 

reasonable opportunity to be heard on this issue. 

! 

District of Columbia Code, (Ed. 1951), Title 16, Section 415, reads 
as follows: 

i 

Whenever any husband shall fail or refuse to maintain his wife 
and minor children, if any, although able to do so, the court, on 
application of the wife, pendente lite and permanently, may decree 
that he shall pay her, periodly, such sums as would be allowed to 
her as pendente lite or permanent alimony in the case of divorce 

i 

for the maintenance of herself and the minor children, if any, com- 

I 

mitted to her care by the court, and the payment thereof may be 
enforced in the same manner as directed in regard to the payment 

j 

of permanent alimony. 

i 

SUMMARY OF ARGUMENT 

i 

1. It has long been the rule of this Court that the award of alimony 
or maintenance pendente lite is a matter for the trial court f s discretion 
and will not be disturbed on appeal except by a clear showing of abuse of 
discretion. 

The appellant, an executive of a large national retail corporation, 
who receives a large salary and has no dependents, can not feel aggrieved 
that the trial court allowed his wife a small portion of his income as 
alimony or maintenance pendente lite. 

2. This appeal was sued out merely to delay the proceedings of the 
judgment of the trial court and to harass the appellee-wife who resides 
outside the District of Columbia. 

The record in this case clearly shows that this appeal was not sued 
out in good faith. The appellant, although well able to do so, has not 
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complied with the order of the trial court dated November 7, 1955, and 
has been adjudged in contempt of court. The appellant's whole course of 
conduct makes it obvious that this appeal was not taken to determine a 
legal question but to delay proceedings on the judgment of the trial court. 
The rule of this Court, set out in paragraph 1 o£this Summary of Argu¬ 
ment, has been long established and it is patent from the facts in this 
case that the amount awarded the wife was 4adr:and .reasonable. 


ARGUMENT 

I. 

It has long been the rule of this Court that the award of alimony 
or maintenance pendente life is a matter for the trial court's discretion 
and will not be disturbed on appeal except by a clear showing of abuse 
of discretion . Tolman v. Tolman (1893), 1 App. D. C. 299, Pederson v. 
Pederson (1939), 71 App. D. C. 26, 107 F. 2d 227. 

The appellant urges the Court to reverse the judgment of the court 
below for the reasons that the appellee receives a small salary from a 
mental institution where she has been employed for more than twenty- 
five years; that during this period she had accumulated a small estate; 
that she is guilty of laches for not seeking maintenance and support here¬ 
tofore and that her counter-claim for maintenance was fl. led for the pur¬ 
pose of mulcting the appellant because he seeks to divorce her. 

The right of a wife to support pendente lite is not barred by fact 
that wife has means of her own, nor is she obliged to exhaust such means 
before an allowance will be made. It is the duty of the husband to sup¬ 
port his wife and protect her from wrong. 
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Nelson Divorce and Annulment , 32:40 states: j 

j 

"The amount aUowed to a wife should be fair and 
reasonable in view of the station in life of the parties, 
the manner in which they have been accustomed to live, 
the necessities of the wife, and the ability of the hus¬ 
band to provide support. It should not be Such as to 
make separation attractive, nor should it be such as to 
make cohabitation a necessity. Consideration should 
be given not only to the circumstances and means of the 
wife, including her need for medical attention, but also 
to the income and property of the husband and other per¬ 
tinent circumstances. " 

The appellant's argument that the appellee is guilty of laches 
in not seeking support and maintenance sooner and that the wife's action 
in bringing her action is for the purpose of mulcting her husband is with¬ 
out merit. The answer of the appeUee states (JA 5, 6) that the appellant 
is welcome to return to his home at any time, or, if he so desires, the 
appellee would join him in any city or locality of his choice and resume 
their former happy marriage. Also, the appellee states in her answer 
(JA 6) that she refrained from seeking maintenance and support in the 
hope that the parties might effect a reconciliation. 

The husband should not be permitted lightly to escape the duty to 
support his wife which he voluntarily assumed by entering into marriage. 
The argument of the appellant would enable him to do just that. Public 
policy requires that the marriage relation be maintained sacred as the 
very foundation of our society. To permit a wealthy husband to escape 
by divorce the duty of supporting his wife would be contrary to public 
policy. 

There is no yardstick for measuring the amount of maintenance 
pendente lite that should be awarded in a particular case. The amount 
in each case depends upon the facts. 

The allowance should not be limited to the wife's bare necessities. 
Pederson v. Pederson , supra . It should be kept in mind that the parties 


i 
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are still husband and wife, and that the husband owes the appellee the 
duty arising out of the marriage relation of supporting her as such. The 
measure of a husband's duty to support a wife is his means and status in 
life. 


The proper amount necessary to give a wife suitable support is 
such a sum as will keep her in the situation and condition in which her 
husband's means entitle her to live. Consideration also should be given 
to the wife's contribution to the husband's estate and success in his busi¬ 
ness or profession. As stated in the case of Lamoureaux v. Lamoureaux , 
157 Fla. 300, 25 So. 2d 859: 

"In determining the amount of separate mainte¬ 
nance and attorney's fees awarded the wife, it should 
be considered that when a man and wife slave for years 
to accumulate a valuable estate and the man precipitates 
a suit for separate maintenance on the part of his wife, 
he goes for an expensive luxury and is on notice that 
the tariff is high. It is not a commodity on which some 
agency is authorized to place a ceiling price as if it were 
a package of breakfast bacon. Every case is a rule unto 
itself and turns on the value and nature of the property, 
the proportion each spouse is entitled to, and the extent 
to which the estate is bummed up to complicate the ad¬ 
judication. It proceeds on the theory that one spouse is 
entitled to eat as much and as well as the other. " 

In applying this rule the amount awarded must necessarily be large 
in some cases, as for example, the $7, 500. 00 per month awarded in 
Stillman v. Stillman , 115 Misc. 106, 187 N. Y.S. 383, and small in 
others, as the $65. 00 per month in Schulz v. Schulz , 80 U.S. App. D. C. 
43, 179 F. 2d 59. 

The appellant's statements of his income and investments are not 
true and accurate. He states in his verified answer to appellee's counter¬ 
claim (JA 7, 8) that his income was less than $20,000. 00 per year and 
that he had no investments. The answer to the counter-claim was filed 
September 1, 1955, yet when his deposition was taken on September 15, 
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1955, he testified that he had an income of $23, 000J 00 for the year 
1953 and $22,000.00 for the year 1954. 3 Also, he stated that he owned 
62 shares of Woolworth stock, 100 shares of Raytheon, $1,200. 00 worth 

I 

of U. S. Treasury Bonds, and annuities with a cash value of $8,000.00 
(JA 15, 16, 17). Appellee stated in his answer to appellee’s motion for 
maintenance and support pendente lite that his salary amounted to be- 

* i 

tween $8,000. 00 and $12,000. 00 per year. This answer was filed 
September 7, 1955, or only eight days before he admitted that his sal¬ 
ary was in excess of $20,000.00. 3 

The trial court’s determination of the order of November 7, 1955, 

s 

awarding the appellee alimony pendente lite was just and proper and should 

not be disturbed. j 

| 

i 

I 

n. j 

! 

i 

i 

i 

| 

This appeal was sued out merely to delay the proceedings of the 
judgment of the trial court and to harass the appellee, who lives some 
distance from the District of Columbia. 

^ — ^ —— ^ mm — ^ — ^^^ mmm ^ HM0 

I 

I 

I 

The record shows that the appellant, an executive of a large five 
and ten cent store corporation, who instituted the suit, was ordered by 
the trial court to pay his wife, who lives in Philadelphia, Pennsylvania, 
a small portion of his income as alimony or maintenance pendente lite . 

The appellant has not made any payments to his wife, as directed by the 
trial court, but has by his conduct made it obvious that he intends to 
avoid making any such payments. 


3 

A Certificate of Delinquent Tax, DC55-1185 (Appellee’s App. 4) shows that the appellant 
owed the District of Columbia $494.89, for tax on his 1953 income. This delinquent tax lien was en¬ 
tered paid and satisfied, in the U. S. District Court Clerk's office on June 9, 1955. The tax owed by 
the appellant represents an income of at least $25,497.00, for the year 1953. 
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As stated before, the rule of this Court that the award of mainten¬ 
ance pendente lite is a matter for the trial courts discretion and will not 
be disturbed on appeal except where an abuse of that discretion has long 
been established. The amount of money that the trial court directed the 
appellant to pay in this case is so reasonable, in view of the appellants 
income and the parties' station in life, that it is clear this appeal was not 
taken to determine a legal question but to delay the proceedings of the 
judgment of the trial court. 

The record shows that appellant has not made any payments in com¬ 
pliance with the trial court's order of November 7, 1955. Appellant noted 
his appeal on November 23, 1955, when approximately $150.00 was due the 
appellee. He did not seek a stay of execution nor did he file a supersedeas 
bond; in fact, he did not file a bond for costs on appeal until December 6,1955. 

The appellee filed a motion to adjudicate the appellant in contempt 
on November 28, 1955. No answer was filed to this motion until December 
19, 1955 (Appellee's App. 2). The husband conceded in his answer that he 
was in contempt of court by stating that he had sufficient funds to pay the 
sums due his wife but did not wish to comply with the court's order because 
if his appeal was successful the money paid to the appellee-wife would be 
forfeited. Appellant further stated in his answer (Appellee's App. 2) 
that he had sufficient funds to pay any judgment entered against him and 
was willing to deposit the amount owed his wife with the clerk of the trial 
court (Appellee's App. 2) No provision was made in his suggestion for 
any payments for delay, costs, clerk's fee, counsel fees; nor was any pro¬ 
vision made for the other payments ordered, such as real estate and water 
taxes (Appellee's App. 2). It is significant to note that the appellant did 
not make tender of any funds to the clerk of the court. 

This motion came on for hearing on December 23, 1955, and was 
postponed due to the illness of appellant's attorney (Appellee's App. 2). 

On January 11, 1956, appellee attached $450.00 contained in the checking 
account of the appellant at the Riggs National Bank. A judgment of 
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condemnation for this sum was entered on February 2, 1956. 

On January 20, 1956, the trial court heard appellee's motion to ad¬ 
judicate the appellant in contempt. The court indicated it might allow 
appellant to deposit the amount owed the appellee with the clerk if tender 

j 

was made and allowed appellee the sum of $50. 00 as counsel fees for 
legal expenses incurred in arguing the motion. The hearing was con¬ 
tinued until January 27, 1956. The appellant has not paid appellee's 

i 

counsel as directed by the court. 

Appellee's attorney received a copy of a proposed order from ap¬ 
pellant's attorney and filed an opposition thereto with the clerk of the 

I 

court on January 26, 1956. On January 27, 1956, the trial court stayed 
execution of the order to hold appellant in contempt of court for one week, 
and further stated that inasmuch as the appellant's appeal had been per¬ 
fected the trial court was without jurisdiction to stajr the order of Novem¬ 
ber 7, 1955. I 

I 

On the same day, January 27, 1956, appellant filed a motion with 

i 

this Court to stay the execution of the judgment and for permission to 

file a supersedeas bond. This Court, in an order dated February 10, 

| 

1956, allowed appellant until February 17, 1956, to file a supersedeas 
bond in the amount of $4,000.00. The appellant did not file the bond. 

i 

After another hearing the trial court entered an order dated Febru- 

i 

ary 3, 1956 (Appellee's App. 6). adjudicating the appellant in con¬ 
tempt of court and ordered that he be committed to the District of Co¬ 
lumbia Jail for a period of thirty days or, in lieu thereof, pay the appel¬ 
lee the sum of $200. 00. The United States Marshal for the District of 
Columbia has not as yet been able to take the appellant into custody. 

It is obvious from the record that the appeal in this matter was 
taken merely for delay. The appellee, therefore, makes claim for dam¬ 
ages, interest and double costs as provided by Rule 23 of the General 
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Rules of the United States Court of Appeals for the District of Columbia 
Circuit. 


CONCLUSION 

For the foregoing reasons it is respectfully submitted that the 
judgment below should be affirmed and that the appellee should be award 
ed damages, double costs, and interest as provided by Rule 23 of the 
General Rules of this Court, together with attorney's fees. 

Respectfully submitted, 

John A. Ryan 

1 821 - 15th Street, N. W. 

Washington 5, D. C. 

Attorney for Appellee 
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APPELLEE'S SUPPLEMENTAL APPENDIX 


HARRY LESTER ZOOK 
* * * 

Plaintiff, 

v. 

PAULINE E. ZOOK, 

* * * 

Defendant 


. [ Filed Nov, 28, 1955] 

) I 

) 

) 

) Civil Action No. 2595-55 

) I 

) ! 

) 


MOTION FOR ORDER ADJUDGING PLAINTIFF IN CONTEMPT 
The defendant, Pauline E. Zook, by her attorney, John A. Ryan, 
moves the Court: 

i 

i 

1. For an order holding the plaintiff, Harry fester Zook, in con¬ 
tempt for his failure and refusal to comply with that portion of the order 
of this Court, dated November 7, 1955, requiring him to pay the defendant 
Fifty ($50.00) Dollars per week, commencing on Thursday, November 10, 
1955, and each week thereafter for her maintenance and support pendente 

i 

lite and for counsel fees and costs on the following grounds: 

(a) The aforesaid order is still in full force and effect. 

(b) The plaintiff is gainfully employed and is well able to 
pay the amounts so ordered. 

(c) The plaintiff has failed and refused to comply with said 
order to the extent that he is now in arrears of payments due under 
said order in a sum in excess of One Hundred and Fifty ($150.00) 
Dollars. 

i 

i 

(d) The plaintiff's failure and refusal to obey said order has 
been willful and contemptuous. 

/s/ John A. Ryan 

Attorney for Defendant 
* * * 
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[ Filed December 19, 1955] 

ANSWER TO MOTION ADJUDICATING PLAINTIFF IN 

CONTEMPT 

The plaintiff, Harry Lester Zook, by his attorney Joseph M. Bonuso, 
shows to the Court as follows: 

1. The plaintiff denies that he is in wilfull contempt of the order in 
this case dated November 7, 1955, in that on November 23, 1955, he filed 
a notice of appeal and intends to perfect that appeal, and is in the process 
of doing so at this time. 

2. That the plaintiff is ready, willing, and able to deposit with the 
Clerk of the Court the amounts that are due under the said order, and is 
willing to continue depositing with the Court the amounts due under the 
said order. 

3. That if the plaintiff is not successful in his appeal, he is finan¬ 
cially able to comply with the order of this Court. 

4. Upon the perfecting of an appeal to the Court of Appeals, the 
lower court is ousted of its jurisdiction, and the cause is transferred to 
the Court of Appeals. 

/s/ Joseph M. Bonuso 
* * ♦ * 


[ Filed January 3, 1956] 


ORDER 

Counsel for the plaintiff having advised the Court by telephone that 
he was ill and unable to appear for the hearing of defendant's Motion to 
Adjudge the Plaintiff in Contempt of Court, scheduled for December 23, 
1955, it is by the Court this 3rd day of January, 1956, 

ORDERED: 

1. That the hearing of the motion to Adjudge Plaintiff in Contempt, 
be postponed until January 20, 1956. 
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2. That defendant be allowed to file a memorandum showing the 
amount as of January 20, 1956, that plaintiff is in arrears of payments 
due under the order of Court dated November 7, 1955. 

/s/ Edward A. Tamm, Judge 


MEMORANDUM AND EXHIBITS IN SUPPORT OF DEFENDANT’S 

MOTION FOR ORDER ADJUDGING PLAINTIFF IN CONTEMPT 

Attached hereto and made part of this memorandum are: 

1. Affidavit of the defendant, Pauline E. Zook, setting forth the 
arrears in the payments due the defendant by the plaintiff for maintenance 

• i 

and support pendente lite as directed by the Court in the order dated 
N vember 7, 1955, and marked ”Exhibit 1”. 

i 

2. A photostatic certified Certificate of Delinquent tax, Certificate 
No. DC -55-1185, dated April 19, 1955, certifying that the defendant 
owed the District of Columbia the sum of $494. 89 for D. C. income tax 
for the fiscal year 1953 and marked "Exhibit 2". 

3. A photostatic certified copy of the praecipe dated June 9, 1955 
requesting the Clerk of this Court to enter Delinquent Tax Certificate No. 

DC 55-1185 as having been paid and satisfied and mailed, and marked 
’’Exhibit 3’’. 

It is requested that this memorandum and the exhibits attached here¬ 
to and marked Exhibit 1, Exhibit 2 and Exhibit 3, be incorporated and 
made a part of the Points and Authorities submitted in support of defendant’s 
motion for an Order, Adjudging Plaintiff in Contempt, filed November 28, 
1955. 

/s/ John A. Ryan, 

Attorney for Defendant. 


[EXHIBIT NO. 1] 
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AFFIDAVIT 

Pauline E. Zook, being first duly sworn on oath, according to law, 
deposes and says that she is the defendant in Civil Action No. 2595-55, 
and that on the 7th day of November, 1955, the Court directed the plaintiff, 
Harry Lester Zook, to pay unto the said defendant the sum of Fifty ($50.00) 
Dollars per week for the support and maintenance of the said defendant, 
the first payment to be made on November 10, 1955, and like payments 
each week thereafter; that the said order is still in effect, that the plaintiff 
has not made any payments as the Court ordered, the plaintiff is now in 
arrears in the payments due for the support and maintenance of the defend¬ 
ant hereto, including December 1, 1955, in excess of Two Hundred 
($200.00) Dollars, and is in willful contempt of this Court and the defend¬ 
ant asks this Court to adjudge the plaintiff in contempt of Court. 

Pauline E. Zook 

(Notarial acknowledgment) 


[ Filed April 19, 1955] [EXHIBIT NO. 2] 

IN THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


District of Columbia 
vs. 

H. L. Zook, Delinquent 

Address: 3208 14th St., N.W. 
Washington, D. C. 


Certificate No. DC -55-1185 
April 19, 1955 


CERTIFICATE OF DELINQUENT TAX 
I, Guy W. Pearson, hereby certify that I am the Collector of Taxes 
of the District of Columbia. 

I further certify that the assessing officials of the District of 
Columbia, pursuant to law, has assessed against H L. Zook for the 
fiscal year 1953 certain D. C. Income Tax in the sum of $494.89, which 
taxes, together with interest and penalties amounting to $509. 57, is a 
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delinquent tax and remains unpaid, and that, pursuant to law, notice and 
demand for such taxes, interest and penalties was made in writing upon 
said delinquent person more than ten days before the filing of this certifi¬ 
cate. 

This certificate is filed under authority of and pursuant to Section 
6 of Title I of the District of Columbia Revenue Act of 1937 (Sec. 47-1406, 
D. C. Code, 1940) and other related Acts wherein provision is made that 
taxes imposed or assessed may be collected by the Collector of Taxes in 
the manner provided by law for the collection of taxes due the District of 
Columbia on personal property in force at the time of such collection. 

This certificate, from the date of its filing, has the force and effect, as 
against the aforesaid delinquent person, of the lien created by a judgment 
granted by the United States District Court for the District of Columbia, 
and remains in force and effect until the taxes set forth herein, with 

i 

interest and penalties thereon, shall be paid. 

GuyW. Pearson, 

Collector of Takes, D. C. 

i 

By: R. W. Givens, Tax Collector 

i 

1 

i 

[EXHIBIT NO. 3] 

UNITED STATES DISTRICT COURT 

FOR THE DISTRICT OF COLUMBIA 

the 15th day of June, 1955 

District of Columbia : 

: Certificate of Delinquent D. C. Income 

: Tax Lien 

H. L. Zook : DC 55-1185 

The Clerk of said Court will enter the above mentioned Certificate 
of Delinquent D. C. Income Tax, Certificate No. 55-1185 Dated April 19, 
1955 and filed as a lien against the delinquent as having been paid and 
satisfied June 9, 1955. 

Guy W. Pearson, Collector of Taxes D. C. 
By: (s) R. W. Givens, Tax Collector 
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ORDER OF ADJUDICATION AND COMMITMENT 

This matter having come on for hearing upon the motion filed herein 
on November 29, 1955, together with defendant’s affidavit dated Jan. 19, 
1956, to adjudicate plaintiff in contempt, it is by the Court this 3rd day 
of February, 1956 

Adjudged and ordered that the plaintiff, Harry Lester Zook, is in 
contempt of the Court because of his failure to have obeyed the order of 
November 7, 1955, in the above-entitled cause, and that the United 
States Marshal in and for the District of Columbia is hereby directed to 
take into his custody the person of the plaintiff Harry Lester Zook and 
commit him to the Washington Asylum and Jail for a period of 30 days or 
until such earlier time as he shall purge himself of his contempt by pay¬ 
ing to the defendant or her attorney of record the sum of $200.00 or 
until further order of the Court hereon. 

Charles F. McLaughlin, 
Judge 



